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1. Introduction

Dr Mihajla Gavin (University of Technology Sydney) and Dr Ruth Weatherall (Victoria
University of Wellington) make this submission to assist in the independent review of the
operation and impact of the reforms to family and domestic violence leave under the Fair
Work Amendment (Paid Family and Domestic Violence Leave) Act 2022 (hereafter, ‘the
reforms’) on small businesses, sole traders, and people experiencing family and domestic
violence.

Our expertise relates to workplace responses to domestic violence and the
implementation of workplace domestic violence policies. Our submission is informed by
our research on implementation of domestic violence workplace policy for organisations,
which includes the operation and impact of domestic violence leave entitlements. Please
see Appendix 1 for a selection of scholarly publications, public commentary, and other
materials related to our research in this area.

We see the reforms as an important step in supporting people who are subjected to or
impacted by family and domestic violence. However, we highlight work that remains in
providing support for organisations to enact these reforms at the workplace level.

2. Background to the legislative reforms

The reforms amended Australian workplace law, specifically the Fair Work Act 2009 (Cth),
to provide for paid family and domestic violence leave. The reforms introduced a new
entitlement of 10 days’ paid family and domestic violence leave under the National
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Employment Standards. This leave can be accessed by full-time, part-time and casual
employees, including those working for small businesses.

The United Nations recognises domestic violence as a widespread and devastating abuse
on human rights and a major barrier to achieving gender equality (United Nations, 2020).
To date, most responses to domestic violence have been concentrated in the areas of law
reform, health, and social work. The campaign for legal and industrial protections for
victims of violence from a work and employment perspective has been long and
contested, primarily driven through the activism of trade unions, feminists, and
academics (Ellicott, 2022).

It is only within the last five years that Australia has developed national policy providing
for family and domestic violence leave. Internationally, while over the last two decades, a
growing number of countries have introduced workplace laws providing for family and
domestic violence leave, they continue to be few (see Gavin and Ellicott, Under Review).

In Australia, unpaid family and domestic violence leave was legislated for as an
entitlement in the National Employment Standards in 2018. Before this time, workplaces
may have provided for such leave via enterprise agreements or workplace policy. Further
developments came with the Fair Work Commission making a provisional decision on 16
May 2022 to create a paid leave entitlement for family and domestic violence in the
modern award system.

The most recent amendments to the Fair Work Act introduce a paid leave entitlement. This
commenced on 1 February 2023 for full-time, part-time and casual employees of national
system employers, 1 August 2023 for employees of small business employers in the
national system, and for non-national system employees via ratification of ILO
Convention 190 (C190 Violence and Harassment Convention, 2019).

This is a positive step in the Australian context. Enshrining a workplace entitlement to
paid family and domestic violence leave provides a floor for employee rights and
protections (Weatherall et al., 2021). It also reflects evidence-informed research that
statutory approaches to workplace domestic violence support are critical for extending
the universality of such provisions (McFerran et al.,, 2018; Gavin and Ellicott, Under
Review).

3. Domestic violence: A workplace issue

Domestic violence is a significant gendered issue, one that has historically been
conceptualised as a ‘private’ matter, rather than a problem for workplaces which requires
a workplace solution (Gavin and Weatherall, 2022).

The introduction of workplace policy and statutory laws providing for family and domestic
violence leave are typically framed through business case arguments that domestic
violence incurs a cost to organisations (Weatherall, 2022). Reports show that, despite
violence which often prevents access to work, around two-thirds of women who
experience domestic violence are in paid employment (Khadem, 2021).



A compelling body of evidence has foregrounded the argument for workplaces to take
domestic violence seriously as a specific workplace problem. Domestic violence can
negatively impact attendance at work, work performance, retention and service quality,
which can all financially hurt businesses (Wibberley et al., 2018). For individual victims of
violence, the impact of violence can result in disrupted careers, lower incomes, and
concentration in low-skilled insecure work.

Leave entitlements (particularly those which are paid) can provide crucial financial
support which allows a person suffering from violence to seek essential support, while
minimising impact to their job security (Swanberg et al, 2012; Summers, 2022).
Furthermore, as well known sites of gender inequality, workplaces may contribute to the
overall conditions which make women more vulnerable to violence, such as lacking the
necessary economic security to leave a violent relationship (Weatherall, 2022).

4. Improving workplace responses to domestic violence

A legislative framework which provides for (paid) family and domestic violence leave is a
necessary first step as part of the responsibility of Australian workplaces to address the
impact of domestic violence in the world of work. However, importantly, our research
highlights that how such legislation is translated into workplace policies and
subsequently enacted at the workplace level is crucial for the effectiveness of such laws
(Weatherall et al., 2021). We discuss this below, referring specifically to the Fair Work
Amendment (Paid Family and Domestic Violence Leave) Act 2022.

4.1. Framing of family and domestic violence leave

Typically, family and domestic violence laws, when implemented at the workplace level,
are framed around providing victims of violence with the support needed to leave a
violent relationship and respond to the impact of violence, usually where it is not possible
to do so during normal working hours. Such leave may be utilised to meet this aim, such
as attending court hearings or appointments with medical or legal practitioners.
However, we observe several limitations of this framing in the reforms.

Firstly, to some extent, such framing overlooks the complexity of how family and
domestic violence is experienced. For instance, violence may continue long after a
relationship ends, or violence between intimate partners might not present itself until
after a relationship has ended (Weatherall et al., 2021). Dealing with the impact of
violence and trauma may be a long-term experience, and workplace policies should
adequately reflect this nuance.

Secondly, the reforms are framed so that those eligible to access leave are individuals
who are ‘experiencing’ violence. Recommendation 206 (No. 206) of the ILO Violence and
Harassment Convention, 2019 specifies that:

19. Perpetrators of violence and harassment in the world of work should be held
accountable and provided counselling or other measures, where appropriate, with a



view to preventing the reoccurrence of violence and harassment, and facilitating their
reintegration into work, where appropriate.

There is little guidance in the reforms on the responsibilities of workplaces in responding
to those employees who perpetrate violence. Greater research and policy discussion is
required on workplace responsibilities here.

Third, this framing places the responsibility on individual victims of violence to seek
redress and support from their employer. This further limits the responsibilities of
workplaces in preventing violence or broader strategies of workplace gender equality. As
Weatherall (2022, p. 433) argues, this framing “largely overlooks the ways businesses are
part of the economic and social systems which reinforce harmful assumptions about
gender and violence in and through workplaces.” Disclosing the experience of violence is
difficult and stigmatising, which can prevent victims from seeking support (Deen et al.,
2022).

4.2. Preventing workplace gender inequality

ILO Convention 190 recognises that violence and harassment in the world of work is a
gendered phenomenon. Yet, the reforms overlook the broader obligations of workplaces
in preventing domestic violence through the frame of eradicating workplace gender
inequality. To this end, we argue that workplace domestic violence policy should be part
of a broader strategy to enhance gender equality (Gavin and Weatherall, in-press). As part
of the goal of promoting gender equality within workplaces, domestic violence policies
should be part of this workplace strategy. In line with C190’s position to foster “an
inclusive, integrated and gender-responsive approach”, workplace policies need to also
give due consideration to, and confront, behaviours of gender stereotyping and
discrimination which contribute to gender-based violence and harassment.

Alongside organisational policy, workplace cultures should also foster safety and
inclusion. C190 stresses the importance of fostering work cultures “based on mutual
respect and dignity of the human being to prevent violence and harassment” as well as
promoting “general environment of zero tolerance to violence and harassment”.

4.3. Domestic violence as a workplace health and safety issue

Domestic violence is a workplace health and safety problem. Perpetrator actions can
harm and put co-workers at risk and violence is a psychosocial risk that can elevate stress,
anxiety and trauma of victims. While the reforms provide a pathway to support victims of
domestic violence through leave provisions, there is little in the way of understanding the
duties of workplaces to address domestic violence through a work health and safety lens.

Aligned with preventing domestic violence via a strategy on workplace gender inequality,
consideration should be given to designing safe workplaces focused on preventing
violence and gendered harms, rather than only responding to the experience of violence
as it becomes known. Importantly, C190 emphasises the need to “take into account
violence and harassment and associated psychosocial risks in the management of
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occupational safety and health” and “identify hazards and assess the risks of violence and
harassment...and take measures to prevent and control them” as part of appropriate
protection and prevention measures, as well as “the inclusion of domestic violence in
workplace risk assessments” (per R206).

4.4. Organisational support for implementing domestic violence policy

The reforms to the Fair Work Act to introduce statutory paid family and domestic violence
leave are a positive step to protect victims of violence. Yet we argue that more work is
needed to support organisations in their implementation of these new provisions at a
workplace level, particularly for small businesses. Our previous research highlights the
complexities of implementing such policies in workplaces (see Weatherall et al., 2021).

We emphasise that workplaces require education and practical support to understand
and manage domestic violence as a complex issue and design appropriate strategies that
drive workplace gender equality, including the design of workplace policies on domestic
violence (see R206). Indeed, C190 emphasises the importance of “developing tools,
guidance, education and training, and raising awareness, in accessible formats”.

Such organisational support could include:

e Whole-of-organisation training for staff on responding to domestic violence
matters,

e Workplace policies which recognise that support may need to be provided long
after a violent relationship has ended,

e Appropriate support around performance management and development
recognising that violence may impact productivity and work performance,

e Guidance for reintegration of women into the workforce,

e Appropriate support and guidance for workplaces in responding to domestic
violence in the context of working from home, and

e Policies that effectively respond to perpetration of violence, in and beyond the
workplace.
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